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The purpose of this quick guide is

to provide a field book that assists

the Army’s Conservation Law
Enforcement Officers in

1.

identifying conservation law
violations;

. educating violators on

conservation laws; and

. building prosecutable cases by

collecting evidence to prove all
elements of the violation.
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If you have any comments, questions or suggestions for
improvement, please contact:

U.S. Army Environmental Command
2450 Connell Road, Bldg. 2264
Fort Sam Houston, TX 78234

(Toll Free) 855-846-3940

The Army Environmental Command is a subordinate of
the U.S. Army Installation Management Command.

If you have suggested improvements, please send your
comments to USARMY.JBSA. AEC.MBX@mail.mil.
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REGULATORS

The Sikes Act Section 106 [16 USC §670e-

2] authorizes CLEOs to enforce all federal

laws related to the management of natural
resources on military land.

The U.S. Fish and Wildlife Service regulates
the taking, possession, transportation,
sale, purchase, barter, exportation, and
importation of wildlife protected by the
Lacey Act, MBTA, BGEPA, ESA, and MMPA
(walrus, manatees, otters, and polar bears
only).

State Departments of Natural Resources and
Game Wardens regulate hunting, fishing and
trapping on installations in accordance with
the Engle Act Section 4 [10 USC §2671].

The National Marine Fisheries Service have
jurisdiction over endangered and threatened
marine species protected under ESA and
over all whales, dolphins, porpoises, seals
and sea lions protected under MMPA.

ELEMENTS OF CONSERVATION LAW 2
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GENERAL DEFINITIONS

Active Nest (eagles): a nest that is attended, built,
maintained or used by a pair of eagles during a given
breeding season, whether or not eggs are laid.

Active Nest (migratory birds): a nest that contains eggs
or young, or is otherwise still essential to the survival of a
juvenile or colonial nesting bird.

Harass [50 CFR §17.3]: an intentional, negligent
act, or omission which creates the likelihood of
injury to wildlife by annoying it to such an extent as
to significantly disrupt normal behavioral patterns
which include, but are not limited to, breeding
feeding, or sheltering.

Harm [50 CFT §17.3]: such act may include significant
habitat modification or degradation where it Kills or
injures wildlife by significantly impairing essential behav-
ioral patterns, including breeding, feeding, or sheltering.

Incidental take [50 CFR §17.3]: any take otherwise pro-
hibited, if such take is incidental to, and not the purpose
of, the carrying out of an otherwise lawful activity.

Military Readiness [50 CFR §21.3]: includes all Armed
Forces training and operations that relate to combat or
testing of military equipment for combat use. It does

not include (a) routine operation of installation support
functions, (b) operation of industrial activities, or (c)
construction or demolition of facilities.

ELEMENTS OF CONSERVATION LAW 4
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ESA VIOLATION ELEMENTS

1. Define the Protected Feature:

Native plant and animal species determined to be
endangered or threatened; any parts thereof designated
critical habitat; their suitable habitat as regulated by
consultations with USFWS; their essential behaviors.

2. Pinpoint the Act or Conduct:

+ Trafficking the resource

+ Possess or transport the resource

+ Take Animals: harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, collect, (or attempt to
engage in any such conduct)

+ Take Federal Plants: remove, reduce to
possession, or maliciously damage

+ Take Non-federal Plants: remove, cut, dig up,
damage or destroy in knowing violation of the law

3. Identify Surrounding Circumstances:

+ Federal or non-federal land
+ Federal - all regulations apply

+ Non-federal - usually must demonstrate
direct and knowing take; incidental take not
prosecutable

+ Any disruption of essential behaviors

ELEMENTS OF CONSERVATION LAW 8
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MARINE MAMMAL PROTECTION ACT

Prohibitions [16 USC § 1372]
(a) Taking

Except as provided in sections 1371, 1373, 1374, 1379, 1381, 1383, 13833,
and 1387 of this title and subchapter V of this chapter, it is unlawful-

M

(2

3)

(4)

for any person subject to the jurisdiction of the United
States or any vessel or other conveyance subject to
the jurisdiction of the United States to take any marine
mammal on the high seas;

except as expressly provided for by an international treaty,
convention, or agreement to which the United States is a
party and which was entered into before the effective date
of this subchapter or by any statute implementing any such
treaty, convention, or agreement-

(A) for any person or vessel or other conveyance to take
any marine mammal in waters or on lands under the
jurisdiction of the United States; or

(B) for any person to use any port, harbor, or other place
under the jurisdiction of the United States to take or
import marine mammals or marine mammal products;
and

for any person, with respect to any marine mammal taken in
violation of this subchapter, to possess that mammal or any
product from that mammal;

for any person to transport, purchase, sell, export, or offer
to purchase, sell, or export any marine mammal or marine
mammal product—

(A) thatis taken in violation of this chapter; or

(B) for any purpose other than public display, scientific
research, or enhancing the survival of a species or
stock as provided for under subsection 1374(c) of this
title; and

ELEMENTS OF CONSERVATION LAW 10
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MMPA VIOLATION ELEMENTS
1. Define the Protected Features:

Whale, dolphin, porpoise, seal, sea lion or walrus,
manatee, otter, or polar bear; any part of any such
marine mammal; any product composed in whole or in
part of any marine mammal; their essential behaviors.

2. Pinpoint the Act or Conduct:

+ Trafficking the resource
+ Possess or transport the resource

+ Take: harass, hunt, capture, kill (or attempt to do
any such act)

3. Identify Surrounding Circumstances:

+ U.S. territory including 200 mi from shore, or U.S.
vessel on the high seas

» Any disruption of essential behaviors

+ Military readiness vs. non-readiness for probable
vs. potential harassment

4. Determine intent:

+ Civil: “any person who violates" has no
prerequisite knowledge

+ Criminal: “knowingly violates"as defined on page
1; for criminal harassment, need to show the
action caused serious disruption or harm.

ELEMENTS OF CONSERVATION LAW 12
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BGEPA VIOLATION ELEMENTS
1. Define the Protected Features:

Bald eagle or golden eagle; active and inactive eagle
nests; any eagle part including feathers; their essential
behaviors.

2. Pinpoint the Act or Conduct:

+ Trafficking the resource
+ Possess or transport the resource

+ Take: pursue, shoot, shoot at, poison, wound, Kill,
capture, trap, collect, destroy, molest, or disturb*

Disturb: agitate or bother to the degree that
causes or is likely to cause injury, decrease in
productivity, or nest abandonment

* Can be any bothersome action within a prescribed
buffer zone of an active nest

3. Identify Surrounding Circumstances:

+ All US territory (federal, state, or private)
+ Disturbing actions within protected buffer zone
+ Distance of action to active nest

4. Determine intent:

+ Civil: “shall take" has no prerequisite knowledge

ELEMENTS OF CONSERVATION LAW 15
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MBTA VIOLATION ELEMENTS
1. Define the Protected Features:

Nearly all native birds of the U.S. as defined by 50 CFR
10.13; any part or product thereof; and active nests.

Common Birds Not Covered: house sparrow, European
starling, rock dove (pigeon), mute swan.

2. Pinpoint the Act or Conduct:

+ Trafficking the resource
+ Possess or transport the resource

+ Take: pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or attempt to engage in any
such conduct

3. Identify Surrounding Circumstances:

» All US territory (federal, state, or private)
+ Active vs. Inactive nests

+ Humane vs. inhumane handling to remove from
building

« Military readiness vs. preparing/supporting the
mission

4. Determine intent:

Being a strict liability (no criminal intent need be
proved), all MBTA violations are criminal.

ELEMENTS OF CONSERVATION LAW 18
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(b) Marking offenses

It is unlawful for any person to import, export, or transport in
interstate commerce any container or package containing any fish or
wildlife unless the container or package has previously been plainly
marked, labeled, or tagged in accordance with the regulations issued
pursuant to paragraph (2) of section 3376 (a) of this title.
(c) Sale and purchase of guiding and outfitting services and invalid
licenses and permits
(1) Sale
It is deemed to be a sale of fish or wildlife in violation of this
chapter for a person for money or other consideration to offer or
provide—
(A) quiding, outfitting, or other services; or
(B) a hunting or fishing license or permit; for the illegal
taking, acquiring, receiving, transporting, or possessing
of fish or wildlife.
(2) Purchase
It is deemed to be a purchase of fish or wildlife in violation of this
chapter for a person to obtain for money or other consideration—
(A) quiding, outfitting, or other services; or
(B) a hunting or fishing license or permit; for the illegal
taking, acquiring, receiving, transporting, or possessing
of fish or wildlife.
(d) False labeling offenses
It is unlawful for any person to make or submit any false record,
account, or label for, or any false identification of, any fish, wildlife, or
plant which has been, or is intended to be—
(1) imported, exported, transported, sold, purchased, or
received from any foreign country; or

(2) transported in interstate or foreign commerce.
Penalties and sanctions [16 USC § 3373]
(a) Civil penalties

(1)  Any person who engages in conduct prohibited by any

ELEMENTS OF CONSERVATION LAW 21
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LACEY ACT VIOLATION ELEMENTS
1. Define the Protected Features:

All'illegally taken and trafficked fish or wildlife

Plants protected by CITES treaty or by State law
that are traffiicked

llleqally taken and trafficked tree species or
product thereof

Unmarked and trafficked fish or wildlife
Falsely marked and trafficked fish, wildlife or plant

2. Pinpoint the Act or Conduct:

Taken: captured, killed, collected or harvested

Trafficked: import, export, transport, sell, receive,
acquire, purchase across any state line

Cross state lines with unmarked fish or wildlife

Sell or purchase guiding/outfitting services to
illegally take fish or wildlife

Falsely labeled fish, wildlife or plants

3. Identify Surrounding Circumstances:

Lands with protected fish, wildlife or plants

Taken in violation of an underlying law or
requlation

Trafficking across state lines
Market value

ELEMENTS OF CONSERVATION LAW 23
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(f)  Nothing in subsection (b)(1) of this section shall be deemed applicable to
any person with respect to any archaeological resource which was in the
lawful possession of such person prior to October 31,1979.

(@ Nothing in subsection (d) of this section shall be deemed applicable to any
person with respect to the removal of arrowheads located on the surface of
the ground.

Civil Penalties [16 USC § 470ff]

m

(2)

3)

Any person who violates any prohibition contained in an applicable
regulation or permit issued under this Act may be assessed a civil
penalty by the Federal land manager concerned. No penalty may be
assessed under this subsection unless such person is given notice
and opportunity for a hearing with respect to such violation. Each
violation shall be a separate offense. Any such civil penalty may be
remitted or mitigated by the Federal land manager concerned.

The amount of such penalty shall be determined under regulations
promulgated pursuant to this Act, taking into account, in addition to
other factors—

(A) the archaeological or commercial value of the archaeological
resource involved, and

(B) the cost of restoration and repair of the resource and the
archaeological site involved.

Such regulations shall provide that, in the case of a second or
subsequent violation by any person, the amount of such civil penalty
may be double the amount which would have been assessed if such
violation were the first violation by such person. The amount of any
penalty assessed under this subsection for any violation shall not
exceed any amount equal to double the cost of restoration and repair
of resources and archaeological sites damaged and double the fair
market value of resources destroyed or not recovered.

No penalty shall be assessed under this section for the removal of
arrowheads located on the surface of the ground.
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5. Statute Exceptions:

SHPO authorized permits

Excavation or removal by any Indian tribe
member where the resource is located on Indian
lands of such Indian tribe

6. Maximum Penalties:

Civil: Remittance to the Federal land manager
accounting for the archaeological, commercial,
and restoration costs. Second and subsequent
violations double the costs

Criminal Misdemeanor: $10K and/or up to 1 yr
for<$500 value

Criminal Felony: If sum of archaeological,
commercial, and restoration costs >$500 (very
low threshold — most “knowing” violations of
ARPA are felonies), then $20K and/or up to 2yrs

For second and subsequent violation = S100K
and/or up to 5yrs
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GAUGE AND CALIBER INSPECTION

10 gauge 12 gauge
75 inch 730 inch
16 gauge 20 gauge
.670 inch .615 inch
28 gauge 410 caliber

550 inch 410 inch



2mm 3mm 4mm 5mm 6mm

mm 10mm 12mm 14mm

16mm 18mm 20mm
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